T 98-0099 AL 12/16/1998 PUBLIC LAW 86- 272/ NEXUS

CGeneral Information Letter: Activities not protected under Public Law
86- 272.

February 8, 1999
Dear :

This is in response to your |letter dated Cctober 20, 1998, in which you request a
letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter which is designed to
provide general information, is not a statenment of Departnent policy and is not
bi ndi ng on the Departnent.

In your letter you have stated the foll ow ng
Qur firmrepresents a client whom we believe does not have sufficient
nexus in your state to have a corporate inconme tax filing requirenent.
Qur belief is based on the follow ng information
Qur client is engaged in the business of whol esale food distribution.
Al'l products are distributed from one of three distribution centers:
XXXXXXX, Georgia; xxxxX, Florida; or xxxxxxxxxx, Kentucky.

All sales to locations within your state are solicited from outside of

the state. In addition, all orders to the state are filled from
outside of the state. Deliveries to your state are made by conpany
enpl oyees in trucks |eased by the conpany. Sone drivers may be

residents of your state.

The conpany does not own or |ease any property wthin your state.
Pl ease advise us as to whether or not our understanding is correct.

Response
Section 502(a)(2) of the Illinois Incone Tax Act (IITA) specifies that any
corporation which is qualified to do business in this state and is required to
file a federal return nust file an Illinois return, regardl ess of whether it is

liable for any tax inposed by the Act. This may be rel evant since you have asked
about a filing requirenent.

You raise the question of nexus, which will be relevant to the client's actual
liability for tax under the Act. As you obviously recognize, a detailed factua
analysis 1is necessary to determ ne whether a taxpayer's activities are
sufficient to establish nexus for state taxation. For this reason, the Illinois
Departnent of Revenue will not provide a prospective ruling to any taxpayer on
the issue. It can only be determined definitively within the context of an
audit, where all of the facts are available to a DOR representati ve. Ceneral ly,
however, the presence within the state of a taxpayer's enployees or equipnment is
sufficient to establish nexus if its activities go beyond nere solicitation. See
Wsconsin v. WlliamWigley, Jr., Co. 112 S. . 2447 (1992).

As stated above, this is a general information letter which does not constitute a
statenent of policy that applies, interprets or prescribes the tax laws, and it
is not binding on the Departnent. If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please



submt all of the information set out in itenms 1 through 8 of the enclosed copy
of Section 1200.110(b).

Si ncerely,

Kent R Steinkanp
Staff Attorney -- |ncone Tax



